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EXECUTIVE SUMMARY

Massachusettsis at a crossroads in the restructuring of its dectricity markets. This process,
which began in earnest in 1997 with the passage of the Electric Restructuring Act, has brought many
benefits to the citizens of Massachusetts. These include savings on dectric bills, awell-functioning
wholesale market, congtruction of clean and efficient gas-fired generating plants, a renewable resource
portfolio standard, and funding for energy efficiency programs. Restructuring has not brought the
benefits of retail competition to resdentia and small business cusomers, however, nearly dl of whom
remain on standard offer or default service. With the expiration of sandard offer service fast-
gpproaching, the Department must faces a clear choice: whether to take the steps necessary to bring the
benefits of competition to al customers, or accept that resdentid and smal business cusomers will
continuing taking retail service from the incumbent utility for the foreseeable future. The Department
should be commended for engaging this choice actively.

In these comments, TXU Energy Retail Company LP (“TXU”) encourages the Department to
take the actions required to bring retaill competition to al customers, and describes what we believe
those actions should be. TXU favors retail competitionfor al customers because of the benefits
competition brings:

?? Competition introduces better retail prices,

?? Competition brings better service; and

?? Competition brings innovative new products and services.
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The comments then discuss why the current market structure has not allowed competition to
take hold, bringing these benefits to consumers. Because the pricesfor retall services are il
embedded in distribution rates, either retailers cannot recover their costs to provide those services, or
customers will pay twice for them. Either of those resultsis unsustaingble.

The comments then describe the generd principles that should guide the Department in re-
shaping the market to correct this fundamentd flaw. These principlesinclude:

?? Therole of the distribution company should be to focus on the rdiability and security of the
distribution network;

?? Retall services should be delivered by separate, unregulated companies that focus on
providing superior customer service and product innovation, forming direct relationships
with end- use customers,

?7? Utility monopoly functions should be structurdly- separated from competitive services,
alowing utility affiliates to compete in the retall market without the risk of cross-
subgdization; and

?? A nontutility “supplier of last resort” would provide service to those who are not taking
service from aretail provider, for any reason.

While implementing fully these principles would require legidative action, TXU aso
recommends that the Department consder the following actions, which it has the authority to take
immediady:

?? Make adtrong statement in favor of retall competition and aretall market embodying the

principles set forth above,

?? Conduct aretall cost unbundling to identify the retail costs contained in utility digtribution
rates and re-aign those costs in amore gppropriate “retail” category;

?? Open non-MBIS retail servicesto competition immediately; and

?? Consder proposals that would alow the Department to select non-utility “dternate default
sarvice providers’ that would be dlowed to provide dl retail services, including billing and
information services, to default service customers.
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TXU bdieves these proposas will keep Massachusetts moving toward the development of a
robust retaill market for al customers, and we urge the Department to consider adopting them. TXU
a so encourages the Department to reject proposals that that would tend to raise prices without bringing

the benefits of competition to retail customers.
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INTRODUCTION

This proceeding is a critica one for the future of eectric restructuring in the Commonwedlth. As
the Department notes in its June 21, 2002 Order Opening Investigation into the Provison of Default
Service (“Order”), the sevenyear sandard offer trangtion period will end in less than three years.
Under the current law, all standard offer customers will become default service customers. TXU could
not agree more with the Department’ s view that “the manner in which default service is made available
to consumers could sgnificantly affect the development of the competitive market.” (Order at 2).

The Department faces astark choice. One dternative isto continue the status quo with the
distribution companies as the sole provider of default service. Thisal but guarantees that there will
never beretall choice for the vast mgority of ratepayers. The other dternative is to begin to make the
gructurd changesin the dectric market that will alow retail competition to thrive. Thiswill provide dl
customers with a viable competitive dternative to remaining indefinitely on default service. Some of
these structura changes require legidative action. We hope that one outcome of this docket isthe
Department’ s public support for the key concepts that should be contained in any new legidation.
However, there are severa important steps which the Department can take now to begin the process.
TXU is pleased to describe these in detail below and respectfully requests that the Department give

these options careful consderation.

TXUAND ITSINTEREST IN THISPROCEEDING

TXU isone of the largest energy services companiesin theworld. Based in Ddlas, Texas,
TXU ispart of afamily of companiesthat isagloba leader in eectric and naturd gas services, merchant

energy, energy marketing, energy ddivery, tedecommunications, and other energy services. TXU
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delivers or sdls eectricity and naturd gasto atota of 11 million customers, primarily in the United
States, Europe, and Audtrdia TXU has 2.7 million retall eectric cusomersin the United States,
making it the country’s largest retail provider of eectricity to resdentia customers.

TXU hastaken an active interest in the Massachusetts market the Department’ s gpproach to
electric restructuring. During the past year, TXU representatives have met with anumber of legidators,
regulators, utilities, customers, and other suppliersin order to understand where the Massachusetts
eectricity market isand where it may be going. TXU'sinterest in Massachusetts and in this proceeding
isno secret. Wewould like to do business here, serving alarge number of resdentid and smal
business customers, which is TXU’s specidty. To do that, however, TXU believes the Department
(and, possibly, the Massachusetts Legidature) will need to make certain changes to the structure of the
retal dectricity market. We gppreciate the opportunity to provide these comments, which lay out
certain measures TXU believes the Department can take to bring the benefits of retall competition to the
citizens of Massachusetts. These comments take into account the unique characteristics of the
Massachusetts market. Electric restructuring is not a“one sizefitsdl” propostion, and what has been

done elsawhere may not be appropriate here.

. THE CURRENT STATE OF RETAIL COMPETITION

This investigation raises two fundamenta questions about the current state and direction of the
electricity market in Massachusetts. Thefirg is whether the cregtion of a competitive retall market for
electricity continue to be one of the Department’ s primary goas (and, if so, why)? The secondis, if the

retail eectricity market should be opened to competition, does the current market structure, for retail
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sarvice generdly and default service specificadly, dlow such competition to take hold and, if not, what

can be done about it now and in the future?

A. The Retail Electricity Market Should Be Open to Competition.

To the firg question, the answer isyes, without reservation. The Legidature made that
gatement explicitly in the 1996 Restructuring Act, and the Department has been steadfast in its support
for the proposition that competition is better than regulation for the non-wires portion of retail eectric
sarvice. How isit better? Competition is better than regulation because it benefits customersin three

way's that regulation, no matter how enlightened, cannot:

1. Competition introduces better retail prices.

In aregulated market, large groups of customers pay the same price, in the same manner, on the
same schedule, regardless of their individua needs or desires. In Massachusetts, nearly dl of the 2.2
million residentiad customers pay ether the standard offer service price or the default service price, and
the only variation alowed is the choice between a sx-month fixed price and a month-to-month price for
default service. In acompetitive market, customers demand, and suppliers supply, a smorgasbord of
pricing and payment plans Some customers want the lowest price, and they will choose a discount
provider. Some customerswant help in managing their dectricity use, and will focus on the totd hill

rather than just the price. Others may want anew service that is currently unavailable, and are willing to

! Wireless telephone customers, for example, can choose from an extensive array of plans, including pre-paid

servicein severa forms.
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pay for it. Thereisno doubt that competition will find better prices for retail eectricity cusomers, asit

has in other markets.?

2. Competition brings better service.

The very nature of regulated, cost of service rates discourages better service. A customer’s
request for anything other thanwhat a utility provides currently means, if accommodated, additiona
expense in some form for the utility and, thus, islikely to be rgected. The Legidature and the
Department have attempted to address thisissue through the use of performance-based rates, but these
efforts are desgned mainly to prevent the deterioration of exigting utility service, rather than encouraging
utilities to discover and accommodate their customers' desires. In a competitive market, customers
reward good service (and punish bad service) far more quickly and efficiently than can any legidative or

regulatory body.

3. Competition brings innovative new products and services.

Thisisthe mogt ditinctive fegture of competitive markets and the one that, in the long run,
brings the most benefits to customers. Suppliers of any product or service, whether it be automobiles,
telephones, or tdevisons, respond with innovation when chalenged by competition. Although retall
electric service is often dismissed as a“commodity,” thereis every reason to believe that true retall

competition will bring the same kind of innovation to eectricity

2 While “better” may not always mean “lower” pricesfor every customer, it has been TXU’ s experience that,

other things being equal, allowing a product or service to be provided by a competitive market rather than a
monopoly tends to result in lower prices for that product or service. TXU expects that that would be the case with
respect to the non-commodity retail servicesthat are for the most part being provided only by regulated utilitiesin
M assachusetts.
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markets that it has to other markets.® In TXU’ s experience, customers associate their dectric service
with the things powered by that service, whether it be air conditioning, personal e ectronics, space
heating, or an arc furnace. The customer’s view of dectric service, thus, provides as many areas for
innovation as there are uses of that service. Electricity suppliersin a competitive market must adopt this
view aswdll, and offer products and services tailored to the ways their customers use eectricity. A

monopoly provider' sinterest in innovation usudly ends at the customer’s meter.

B. The Current Market Structure Has Not Brought Competition.

The answer to the second question is that, for the great mgjority of Massachusetts customers,
and nearly dl of the resdential and smal commercia customers, there is no retail competition. The
evidence on this point isirrefutable. According to the Division of Energy Resources latest customer
migration atigtics, only seven of every 1,000 residentid customers in Massachusetts take service from
acompetitive supplier. Evenincluding smal commercid and industrid, only 1.1 percent of mass market
customers take service from a competitive supplier.*

While below-market standard offer rates may have delayed competition, they offer only a
partid explanation of the near totd falure of aretail mass market to develop. The moretelling figureis
that 40 times as many residentia customers take default service as take service from a competitive

supplier. The digparity in the number of default service customers versus those taking service from

8 TXU has seen such innovation even in the very short period of time that the Texas retail market has been

open to competition. For example, TXU’ sretail affiliate recently developed a product that automatically dialsthe
distribution company and several other telephone numbers when the electric service at alocation isinterrupted. This
product has proven to be especially valuable for small businesses that rely on refrigeration but are not staffed
around-the-clock. This product also shows that retail innovation can improve the performance of even the regulated
part of a business, asit shortens the distribution company’ s response time to an outage.

4 Based on statistics for May 2002. See http://www.state.ma.us/doer/pub_info/0205.xls.
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competitive suppliers has continued despite the Department’ s decisive action to creste a default service
procurement process that resultsin default service prices reflecting market conditions. Thisaone,
however, has not created the conditions necessary for retail competition to flourish for mass market
customers.

In conducting this investigation, the Department clearly recognizes thet the time is growing short
to create a market structure that will allow retail competition to flourish where it has not. This
investigation focuses on default service, and rightly o, as the current path leads directly to most
customers reverting to default service as of March 1, 2005. Restructuring default service so that it
brings more of the benefits of competition to the mass market is certainly one way to address this
outcome, and below (Section1V.C.), we propose one method of doing so through the designation of an
aternate default service provider. In some ways, however, this gpproach only addresses part of the
problem. The lack of retall competition in Massachusettsis not caused primarily by the structure of
default service, but by the structure of the market itself in which retailers compete againgt default service.
TXU, therefore, encourages the Department to address these underlying obstacles to competitionin
ways that can be applied not only to default service, but to the structure of the retail market generdly.
Only with such action by the Department will TXU and other interested market participants truly be able

to enter the Massachusetts retail dectric market.

[I1.  OBSTACLESTO RETAIL COMPETITION

The current lack of retail choice should come as no surprise. Many commentators predicted

correctly that the standard offer would prevent retail competition, particularly in the earlier yearswhen it
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was ddliberately priced bedow market. However, dthough the standard offer price hasrisen
subgtantidly, as has the number of default service customers, there has been no concomitant increase in
retal competition. Assuredly, the Department has acted responsibly in permitting sandard offer and
default service to reflect true market costs. Allowing the default service price to reflect the wholesale
price of power is sound public policy and produces sgnificant benefits for cusomers. Itisa
prerequisite for retall competition, but is far from sufficient to achieve that god.

An indispensable part of any viable market is that efficient participants must have areasonable
opportunity to reflect costsin the price of their service. The current market structure makesit al but
impossible for even the most efficient retall provider to do so. We gtart from the indisputable premise
that retall suppliersincur additiond costs in serving customers other than the wholesale cost of the
product which they provide. These costs cover services such as billing, customer service, credit and
collections, marketing, and product development.®> The essence of retail serviceis customer contact and
any retail service provider must incur the personnd and equipment costs necessary to ded with awide
aray of retall cogs. If retail suppliers are allowed to compete only againgt the wholesde cost of
electricity, and not the various retail costs, the economics smply do not work. Thet is, essentidly, the
datus quo. Retail suppliers can compete only againg the generation portion of default service or
gandard offer. For the most part, the retail supplier is paying the same wholesale market price asthe

digtribution company for default service, hence, thereislittle if any customer revenue available to the

° Throughout these Comments, we will use the term “retail services’ to refer generally to the services such as

those listed above, including billing, customer service, credit and collections, and marketing and product
development, and the term “retail costs” to refer to those costs, other than commodity generation costs, that are
incurred in serving retail customers. At thistime, TXU would not include metering or metering costs within these
terms. Section 312 of the Act currently prevents metering from being provided by the competitive market, and
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retail provider after paying the wholesde price of power to offset even the variable costs of providing
retall service, much less any margin.

Of coursg, retall suppliers have been making this point repeatedly to the Department. However,
the remedy most often considered is to add some amount onto the wholesde default service price to
represent “retall costs,” including not only procurement and other adminidirative costs, (which utilities do
incur in providing default senvice) but dso marketing cogts (which utilities do not incur in providing
default service). The Department gppropriately rejected the concept of including a“marketing” adder in
default service prices. Pricing and Procurement of Default Service, D.T.E. 99-60-A (May 12,
2000). The Department seesthat increasing the default service rate by adding costs utilities do not, in
fact, incur to provide the service, or otherwise adding adminigtrative costs to the default service rate
without Smultaneoudy removing them from digtribution rates, artificidly increases default service
customer rates in order to encourage retail competition.

This gpproach turns public policy onits head. The Department’ s purpose in promoting
competition isto provide benefits to customers — not to find ways to increase prices so competitors can
compete. The Department has stated repeatedly that its mandate is not to create competition at al
costs, but rather to put in place a market structure that alows efficient competition to thrive.  See Gas
Unbundling, D.T.E. 98-32-B at 30 (1999) (“Our role [in promoting competition] is not to guarantee
the success of entrants. Rather, our roleisto put in place the structura conditions necessary for an
efficient competitive process — one where marketplace decisions of both producers and consumers are

made on the bass of incrementd codts’); MCIl WorldCom, Inc., D.T.E. 97-116-C (1999) at 35 (“The

TXU believesthat, for now, thereis no compelling reason not to continue to treat metering as a distribution function.
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Department has consistently rejected attempts over the years to make some customers and competitors
better off at the expense of others, dl in the name of promoting competition.”)®

That isal we are asking the Department to do in thisdocket. TXU'’s proposals do not ask the
Department to make accommodations designed to enable one supplier or agroup of suppliersto better
compete at the expense of customers or other suppliers. Rather, TXU encourages the Department to
implement structura reforms that would alow entrants to take risks and compete efficiently -- with the
benefits of such competition flowing to cusomers. These reforms address the Sngle most pernicious
obstacle to compstition: customers paying twice for retail services.

Under the current market structure, every customer must take retail services such as billing and
customer service from the distribution company. The digtribution company’s cost of providing these
services is embedded in the monopoly distribution rates. Hence every ratepayer must pay for al these
savicesin their utility bill. What possible economic benefit could there be in paying for them againto a
retal provider?

Smilarly, retalerswill enter the market only when they have a reasonable opportunity to
recover their costs and earn a profit. In the current market structure, that can only happen when there is
atemporary divergence between wholesae prices and default service prices such that competitive

suppliers can recover dl of their costs, (wholesde generation and retail service costs aswdll), a aprice

® Similarly, the Supreme Judicial Court has described the Department’ s function as “the protection of public interests
and not the promotion of private interests.” Massachusetts I nstitute of Technology v. Department of Public

Utilities, 425 Mass 856, 872 n.38 (1997), quoting Lowell Gas Light Co. v. Department of Public Utilities, 319 Mass.
46, 52 (1946).
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lower than the default generation price. These conditions are trangent only, and as soon as they pass,
comptitive suppliers exit the market.

Aswe have seen over the past four years, both customers and retall providers have been acting
inamanner consgtent with their rationa economic sdlf-interest, hence, no retall market has devel oped.
Theredlity isthat so long as dl retall costs such as hilling and customer service are bundled into
distribution rates and made part of monopoly service, there will be no meaningful opportunity for retall
competition. Unless the Department and the Legidature take the necessary steps to create a new
market structure, the only choice for the great mgjority of customersin March 2005 will be to remain on
default service indefinitely. We set forth below our suggestions for steps the Department can take to

address the development of atrue retall market in the near- and long-term.

V.  WHAT THE DEPARTMENT CAN DO NOW.

We believe the Department can do three things in this proceeding to set the course for retall
electricity markets.

7 Describe in detail the Department’ s vision for the future of the mass retail market in
Massachussetts;

7 Immediately conduct a proceeding that would (1) identify the utilities' cogtsfor dl of the
components of retail service currently included in digtribution rates; (2) dlow competitive
retailersto provide those retail services to the maximum extent alowed by law; and (3) where
not dlowed (asin the case of hilling services), dlow for retailers to procure those services from

the utility at tariffed rates; and
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?7? Designate an dternate default service provider pursuant to G.L. c. 164, 8§ 1B(d) that would
replace the utility as default service provider and would be alowed to provide al retall services
to default service customers.

Each of these actions would move Massachusetts much closer to making retaill competition a
redity for al customers by laying the essential foundation for TXU and othersto enter the retail dectric

market.

A. The Department Should M ake a Strong Statement in Favor of Retail Competition and
aMarket Structurethat Achieves Retail Competition.

As severd parties sated at the public hearing and technica conference, the Department should
use this proceeding to lay out its vison for the structure of the post-standard offer market. For retail
providerslike TXU, it iscritica to understand the Department’ s intentions before making the enormous
investments necessary to enter the Massachusetts market. We urge the Department to make a
datement that strongly favors retall competition for dl, not just large commercid and industrid

customers.

1. The Department Should Explicitly | dentify Retail Competition Aslts Goal.

It will not be enough in this proceeding for the Department to generdly support the idea of retall
competition; it must adopt retail competition for al customers as the central focus of these efforts. This
action isimportant for two reasons. Firg, if afunctioning mass retaill market is the Department’ s god
for the end of the standard offer period, potential market participants must be convinced now of the
Department’ s commitment to achieve that god. A hedthy retaill market for resdentia and smdll
commercid customers will develop by March 2005 only if competitors make substantid investmentsin

the very near future to create such amarket. If the Department does not state clearly and unequivocally
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that itsgod isto creste arobud retail market for al consumers that will be in place and functioning by
March 2005, potential competitors like TXU will not make such an investment in Massachuseits.”
Second, aswas shown at the public hearing and technica conference, not everyone believes
thet retall competition for al consumersisagoa the Department should pursue. Some suggested that a
pass-through of the wholesale market price, which is roughly what the current default service provides,
is the best that consumers can hope for, and that the Department can declare victory and move on.
Others suggested tentative measures that might result in some incrementd increase in the number of
customers nomindly served by “competitive’ suppliers, but are more likely to result in utility-provided
default service becoming the de facto service of first and last resort for Massachusetts consumers. The
Depatment should reiterateits view that dl consumers have aright to enjoy the benefits of retall
competition, and rgject proposds and suggested measurements of “success’ that are fundamentdly

inconsstent with this godl.

2. The Department’s Vison Statement Should Describe a Market Structure that
Will Allow True Retail Competition to Flourish.

In its Order, the Department stated that it would discuss measures that may be beyond its
datutory authority to implement. Order a 6. We agree that the Department should look beyond its
statutory authority and describe a market structure that corrects the fundamenta flaws described above.

TXU has described such astructure in aproposa that has been made publicly available, and TXU

! Asdiscussed further below, thisis one of the dangers of some of the proposal s presented at the public

hearing and technical conference that prolong the uncertainty around Massachusetts' commitment to aretail market.
Rather than moving the State closer to retail competition, such equivocal measures will cause potential competitorsto
look elsewhere for new customers to pursue.
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urges the Department to express support for the fundamental concepts contained in that proposal .

Those key concepts are as follows:

?7? The wires functions of the digtribution company should be carried out by companies whose
sngle purpose is to focus on the religbility and security of the distribution network that ddlivers
power to homes and businesses,

?7? All retail services should be delivered by separate, unregulated companies whose single purpose
isto focus on providing superior customer service and product innovation These companies
would form direct relaionships with end- use consumers, resulting in new, vaue-added products
and services. Incumbent utilities would be encouraged to create affiliates of this type and enter
the retaill marketplace,

7 Utility monopoly functions should be structurally separated from competitive servicesin order to
amplify adherence to code-of-conduct requirements and reduce concerns about cross-
subsdization; and

7 A nonutility “supplier of last resort” would provide service to those who are not taking service
from aretail provider, for any reason.

While some of these measures, for example, structurd separation of dl retall functions, including
billing services, are beyond the Department’ s present authority, a statement in support of this structure
as the proper one for achieving the benefits of competition for dl retail cusomers would be of interest to
legidators who may consider these issuesin the near future, and to potential competitorswho are

asessing the long-term attractiveness of the Massachusetts market.

A copy of the proposal is attached as Exhibit 1 to these Comments.
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B. The Department Should Conduct A Proceeding To Unbundle Retail Costs From
Existing Distribution Rates, Thereby Re-Aligning those Costs and Re-Orienting the
Customer Relationship to Allow for True Retail Competition.

As demondtrated above, the essentia part of a market structure that will alow retail competition
to exist for more than the largest customersis the unbundling of competitive retail functions from the
monopoly digtribution function. This requires the identification of al costs not associated with providing
the wires services and the separation of those costs from the digtribution charge. While the Department
describes this proceeding as an investigation into default service, any restructuring of default service that
does not address the amount and gppropriate rate treatment of retail costs, not only for default service
but for dl retail service, will not alow retail competition to succeed. Once these non-wires charges are
identified and separated from the digtribution rates, customers should have the right, to the maximum
extent dlowed by law, to purchase these services from aretailer and not be forced to purchase them
from the digtribution company if there are lower priced or better dternatives. This will giveretal
providers the opportunity to compete with the distribution companies to provide these services at a
lower cogt, providing red choice and economic benefitsto al customers.

Where present law does not dlow for retailers to provide these services themsdves (asin the
case of hilling services), the Department should alow retailers to purchase these services from utilities,
at least temporarily, at tariffed rates established during the rate unbundling proceeding. These measures,
al of which are well within the Department’ s current authority, will re-orient the market structure (for
both default service and competitive retail supply) from one in which the distribution company dominates
to one in which the customer looks to the retailer asits dectricity provider. Such are-orientation would

encourage competitive suppliers to enter the Massachusetts market on a permanent basis.
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1. Partial Retail Services Unbundling.

As discussed above, the unbundling of retail services from didribution ratesisthe sine qua non
of any market structure that will permit the opportunity for retail competition. Unless preceded by this
key action, any substantive step the Department takes to prepare for the expiration of standard offer
sarvice, including any restructuring of default service, will be ineffectud in cregting true retall
competition. Implementing this process will require cost unbundling proceedings for each of the
digtribution companies. Inlight of the time for such an undertaking, we urge the Department to begin
this processimmediately while the Legidature congders changesto the Act. Such unbundling
proceedings will alow the Department to take the other steps discussed below that will move

Massachusetts toward a competitive retail market.

a. The Department has the authority to conduct a rate unbundling
proceeding.

The Department’ s generd supervisory powers alow it to require distribution companiesto
conduct unbundling studies and file them with the Department. G.L. c. 164, 8 76 providesthe
Department with genera authority over dectric companies.

The department shdl have the general supervison of al gas and electric companies and

shal make dl necessary examination and inquiries and keep itsdlf informed as to the

condition of the respective properties owned by such corporationsand the manner inwhich

they are conducted with reference to the safety and convenience of the public, and asto
their compliance with the provisions of law and the orders, directions and requirementsof

G.L.c.164,876.°

o In DTE99-60-A, the Department expressed it intention to “use the full measure” of its § 76 authority inits

supervision of default service procurement practices to ensure that those practices are reasonable. Default Service
Investigation, DTE 99-60-A, at 16 n.15and 17.
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In Boston Edison Co. v. Department of Public Utilities, 375 Mass. 1, 44, cert. den. 439
U.S. 921 (1978), the Supreme Judicia Court described the Department’ s authority as follows:

Under G.L. c. 164, the Department possesses broad investigative and supervisory authority

over dectric utilities and may properly inquire into these aspects of their operations in

furtherance of its mandate to "keep itsdlf informed asto . . . the manner in which they are

conducting with referenceto the . . . convenience of the public.” G.L. c. 164 § 76.

Other provisions of Chapter 164 aso authorize the Department to conduct inquiries and gather
information. Genera Laws c. 164, 8 83 providesthat utilities and their managers “shdll at dl times,
upon request, furnish any information required by the department or its duly authorized employees
relative to their condition, management and operation, and shal comply with al lawful orders of the
department . . . .” Similarly, Section 85 provides that “[t] he officers and employees of the department
may be authorized by it to examine the books, contracts, records, documents and memoranda or the
physica property of any company subject to this chapter . . .”

In Boston Real Estate Board v. Department of Public Utilities, 334 Mass. 477 (1956), the
Supreme Judicid Court discussed in detail the Department’ s authority under G.L. ¢. 164, 8 94. The
case arose when Boston Edison filed atariff that, for the most part, diminated the competitive resde of
electricity purchased from Boston Edison. The Department, reviewing the tariff pursuant to its authority
in 8 94, approved that aspect of the tariff, finding the practice of competitive resde to be “fundamentally
unsound and againg the public interest.” On apped, the plaintiffs argued that § 94 gave the Department
jurisdiction only over utility “rates, prices and charges’ and changes thereto, but not over a utility
practice such as competitive resde. The Court rejected this narrow interpretation of the Department’s

authority under 8 94, finding that “[r]ate practices as well as rate scales may be regulated under a power

to prescriberates.” The Court found further that the amendment of § 94 in 1927, $.1927, c. 316, § 2,
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sgnificantly broadened the power of the Department, and that those powers now included not only
authority over “the stated rates, prices and charges for various classifications of service, and the
relationship between classifications, but also over reasonably related terms and conditions stated in the
service contract or the filed schedules’ and, indeed, “jurisdiction of the entire rate Structure.” Boston
Real Estate Board v. Department of Public Utilities, 334 Mass. at 484-85.

The broad supervisory power granted to the Department by the Legidature provides ample
authority for the Department to conduct an investigation into the appropriate classfication of rates for
various retall servicesthat are currently included in digtribution rates. The Department would also have
the authority to change the classfication of the rates for those retall services, moving them from
distribution to a more appropriate category associated with competitive dectricity supply. The
Department consdered performing such aredignment of adminidrative costsin D.T.E. 99-60-A, and
did not do so for reasons other than alack of authority to move those price elements out of distribution
rates. D.T.E. 99-60-A at 19. The Department’s Order also stated the Department’ s intention to
consder “the price components to be included in default service rates, including adminigtrative and bad
debt costs and the effects of locationa margina pricing.” Order a 6. The Department clearly has the
authority to consider all prices components that should be removed from distribution rates and included

with generation to creste a“retall” service price againg which retailers could compete fairly.

b. The Department has the authority to open non-MBISretail servicesto
competition.

The Department can do more than identify the retail components of distribution rates and move

those components to a proper retail rate category. We aso submit that, in the absence of alegidative
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prohibition to the contrary, the Department has the authority to unbundle non-monopoly retall services
from the distribution rates and make them subject to competition.

The Department’ s broad supervisory authority over eectric utilities, as described above, gives
the Department discretion to dlow retall suppliersto provide retall services, in addition to commodity
generation, in competition with incumbent utilities. In addition, the Department was given an explicit
directive by the Legidature to “require eectric companies organized pursuant to the provisons of this
chapter to accommodate retall access to generation services and choice of suppliers by retail customers,
unless otherwise provided by this chapter.” G.L. c. 164, 8 1A(a). Thisdirective providesthe
Department with further authority to properly dign servicesto dlow for true retail access.

Moreover, throughout the restructuring process, the Department has recognized that it has
extensve authority to unbundle services and subject them to competition (where that authority is not
otherwise explicitly held in check by the Legidature). With itsorder in Electric Industry
Restructuring, D.P.U. 95-30 (August 15, 1995), the Department moved decisvely toward creating
competition for generation services, more than two years before the Legidature passed the Act, which
gave the Department specific direction asto how that restructuring should proceed. In Electric
Industry Restructuring, D.P.U. 96-100 (December 30, 1996), the Department found that it had the
authority not only to order the unbundling of generation from distribution and transmission, but aso to
order the further unbundling of retall services that would remain with the distribution company:

The authority to prescribe which services may be subject to competition isclosdly reated,

and flows naturaly from actions aready within the purview of the Department. Although
the power to create or amend franchise service territories may be reserved to the

10 Asdiscussed above at n. 4, TXU believes that metering services, including meter reading, should remain

part of distribution service unless and until the Legislature finds that metering should be opened to competition.
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Legidature, we conclude that the Department has the authority to determine which
digtribution functions should be provided competitively in the future.

D.P.U. 96-100 at 101. Seealso D.P.U. 95-30 at 39-43 (discussing Department’ s authority to
unbundle rates for generation, distribution, and transmission).

The breadth of the authority the Legidature gave to the Department is shown by the instancesin
which the Legidature chose to restrain that authority. The most notable is the Legidature' s treetment of
metering, billing, and information services (“MBIS’). MBISistruly the exception that provestherule.
Section 312 of the Act directs the Department to undertake an investigation of the costs and benefits to
M assachusetts customers of unbundling and creeting retall competition for MBIS. Section 312 Sates
further that, should the Department determine thet MBI'S should be subject to unbundling and
competition, “said department shdl, by no later than January 1, 2001, file its recommendetions, long
with drafts of legidation necessary to implement said recommendations, with the clerk of the house of
representatives.”

The Legidature went on to say, however, that “[a]ny unbundling and creetion of retall
competition of such [MBIS] services shdl not commence unless statutorily alowed through amendments
to said chapter 164 upon said department's compliance with the provisons herein.”  If the Department
did not otherwise have the authority to unbundle and creste retail competition for MBIS, the Act's
prohibition againgt such action without further legidative action would have been unnecessary, rendering
the sixth sentence in Section 312 “mere surplusage.” The Department has consstently found that such

interpretations of its enabling legidation violate accepted canons of statutory interpretation.™

" See, e.g., Default Service Investigation, D.T.E. 99-60-A (May 12, 2000). See also Town of Milford v. Boyd,
434 Mass. 754, 757 (2001); Boston Police Patrolmen’s Ass'n, Inc. v. City of Boston, 435 Mass. 718, 721 (2002)
(statutes should be interpreted so as to avoid rendering any part of the |egislation meaningless).
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C. Opening Non-MBI S Retail Servicesto Competition Would Benefit
Consumers Now.

While the Department cannot open “MBIS’ to competition, there are other retail services that it
can dlow retallersto provide. In TXU’s experience, these nont MBIS services can be criticd to
developing customer relationships, and alowing retailers to provide these services, and removing any
costs associated with these services from distribution rates, would benefit customers immediately.
These non-MBIS retail servicesinclude:

?? Customer service, including customer inquiry and account management Services,

?7? Credit and collections;

?? Sdesand marketing;

?? Product development;

?? Wholesde procurement (to the extent not included in wholesale generation costs); and
?? Advetisng.

Neither Section 312 of the Act nor any other statutory provision prohibits the Department from
opening these retail services to competition and, based on the results of a cost unbundling proceeding,
removing the costs of those services from digtribution rates.  For example, in its Report to the
Legidature pursuant to Section 312, dated December 29, 2000, the Department defined the following
as the hilling and information services that should not be opened to comptition: (1) the caculation of
bills based on metered consumption data and the applicable prices; (2) the preparation and digtribution
of theinvoice, (3) the tranamisson of the hilling data to competitive generation suppliers, and (4) the

receipt of account payables and disbursement of payments to the distribution company and the
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generation service provider. No member of the legidature nor any interested party has taken issue with
this definition.

We acknowledge that the Department cannot create competition for these billing and
information services absent legidative authorization. As shown above, however, the Department has
ample authority to unbundle and creste competition for the other retail services listed above™
Unbundling these other retail services would be a significant step toward the creation of aretail market.
It would not only alow retal providers the opportunity to compete with distribution companiesto
recover these costs from customers, but would also provide the opportunity for the kind of direct
customer interface that is so vital to theretail business. While TXU will continue to advocate that the
Legidature dlow competition for billing, we urge the Department to immediatdy begin the unbundling

process and make sgnificant progress toward making retail options available to al consumers.

d. A rate unbundling proceeding would identify the non-MBI S services that
should be opened to competition, allow the Department to take stepsto
mitigate any negative impacts on utilities, and provide retailers with an
efficient route of entry into the market for these services.

A rate unbundling proceeding would do more than separate utility distribution rates into “wires’
charges and various retall components. 1t would also accomplish three practical and important goals.

Firg, it would identify al of the non-wires services that should be removed from distribution rates and

12 While at least one utility sought to include substantially all of its customer service functionsin the

definition of MBI S, the Department did not adopt this broader view inits report to the Legislature. C.f. Joint
Comments of the NSTAR Companies at 6-7, and Report to the General Court on Metering, Billing and Information
Services at 4-5.

B Thelist aboveis based on the Massachusetts utilities' filingsin D.T.E. 00-41 and on TXU’s experiencein
providing retail serviceto 11 million customersin North American, Great Britain, and Australia. A completelist of
retail services being provided by utilitiesin Massachusetts can be generated only by exami ning the utilities' ratesin
the context of an unbundling proceeding.
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placed in anew “retall services’ rate category. While some of these services are gpparent from filings
made during the Department’ s MBIS investigation, only adetailed review of utility cost detawill reved
al of the services that arerightly considered “retail” rather than “wires’ services. Second, within the
retail service category, the Department can further differentiate between MBI'S services, which cannot
be opened to competition, and other retall services which, as discussed above, can and should be
opened to competition.

Findly, the findings in the rate unbundling proceeding would engble utilities to file cogt- based
tariffsfor dl retall services. Such tariffs would serve severd important functions. They would alow
retailers who wished to enter the Massachusetts market to procure some or al of those serviceson a
wholesale bagis from the incumbent utility (so0 long athe Legidature dlows the utilitiesto remain in the
retall busness). Thiswould mitigate any negative impacts on utilities from opening non MBI Sretall
services to competition by creating a market for those services among competitive suppliers. At the
sametime, the availability of utility services on atariffed basis would provide retallers with an efficent
route of entry into the Massachusetts market. Where a particular retailer could provide a service more
chegply than the utility, it would do so; where the retailer could procure those services more chegply or
a higher quaity from the utility, it would do so. As discussed below, these tariffs would dso play an
important role in the re-orientation of the customer relationship through the dternative ddivery of billing

services or the designation of an aternate default service provider.

28
516168 1



2. Section 312 Notwithstanding, the Department May Still Create a Structurefor
the Ddlivery of Billing Servicesthat is More Consistent with Retail

Competition.

While Section 312 prohibits the Department from opening billing services to comptition, the
Department can Hill create a structure for billing services that is more consistent with retaill competition.
Much has been written about the potential costs and benefits of a“supplier sngle bill,” inwhich the
supplier bills and collects for dl dectric charges, not just the charge for generation. In its MBIS report,
the Department found that the supplier single bill *can be readily accommodated within the existing
regulatory framework by requiring distribution companiesto offer athird billing option to customers and
competitive suppliers” MBIS Report at 28. Unfortunately, when the Department examined thisissue
further, it concluded that none of the options presented to it for the supplier single bill could be
accommodated without violating either G.L. c. 164, 81D, regarding the billing options to be made
available to customers, or Section 312's prohibition againgt opening hilling services to competition.

By requiring utilities to file tariffs for dl retail services, induding billing services, the Department
can create a sructure for the ddivery of billing services that will gain most of the benefits of a supplier
single bill while both complying fully with the Act and avoiding some of the drawbacks of a supplier
sangle bill identified in D.T.E. 00-41. Thiswould be accomplished by requiring retalers to buy (and
utilitiesto sdl) utility billing services at codt-based tariffed rates. In this manner, utilities would continue
to “create and send hillsto retail customers’ asrequired by G.L. c. 164, 8 1D. The difference would
be that, with the exception of the presentation of distribution and other regulated rate information and
detall, the retailer would control the content and format of the bill, and could changeit to fit the retailer’s

busnessgods. Discount retailers could smply take the utility bill as currently presented, with no
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additiond information or identification. Retallers wishing to establish a premium brand identification
could buy enhanced services from the utility (which would be acting asthe retailer’ s billing services

vendor), adding logos or new product and service promotions as the retailer saw fit. The bill would
become a vehicle for the retaller to establish atrue retail reationship with the customer, even asthe
utility remained the monopoly provider of billing services™

Such a system would implicate none of the concerns raised about comptitive billing in D.T.E.
00-41 and D.T.E. 01-28, Phase Il. The utility would continue to “create and send hills to retall
cusomers’ in what would amount to a variation of the “utility sngle bill” described in G.L. c. 164, § 1D.
Bills would continue to be as accurate and timdly asthey are now. Utilities would continue to be the
collections agent for dl funds. No utility personnel would be displaced, as there would be no decrease
in the demand for billing services. Infact, it islikdy that there would be increased demand for such
sarvices as retailers sought enhanced billing services to create brand awareness and promote new
products and services.

In short, there would be no downside to cresting such a structure for the ddlivery of billing
sarvices. While TXU would prefer to see the Legidature open billing services to competition, this
proposa would be an important interim step that the Department can implement now with its present
datutory authority. This measure, dong with the unbundling of non-MBIS retail services, would re-dign
prices and re-orient the customer relationship to create a market structure thet would support afully

comptitive retall market.

" In any event, the utility would also remain the monopoly provider of collections services, remitting fundsto

the retailer pursuant to the Department’ spro rata directivein D.T.E. 01-28, Phasell.
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C. Alternate Default Service Option.

By implementing the steps described above, the Department could transform default service into
atrueretall service, dlowing retailers to compete on an equd footing in offering dternatives to default
sarvice. These steps done, however, may not ensure the creetion of arobust retail market by the time
sandard offer service expiresin early 2005. Retailerslike TXU will be much more interested in
entering the Massachusetts consumer market in the next two years if they can do so with scae, rather
than one customer a atime. Scale entry dlows aretailer to generate sufficient revenue to begin
covering the sgnificant capital expenditures required to do businessin acomplex industry such asretall
electricity. Utilities dready enjoy this scae due to their position asincumbent providers to the mass
market.

The Department can use default service to provide retailers like TXU with an opportunity for
such scale entry by designating non-utility retailersto act as* dternate default service providers’
pursuant to G.L. ¢. 164, sec. 1B(d).”® The Department could do so through one of two routes. It
could conduct an auction of utility default service customers, as described in the joint retailer comments,
or it could entertain a petition from one or more retallers to displace the utility as default service
provider. The Department has ample authority to take either of these actions. The Department also has
the authority to dlow an dternate default service provider to supply dl retal services, including billing

and information services.

r While TXU favorsthe selection of “alternate default service providers,” asalowed by G.L. c. 164, §1B(d),
TXU does not recommend that standard offer service customers be moved from that service before the expiration of
the transition period in February 2005.
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1. The Department has the authority to designate a non-utility default service
provider.

The plain language of G.L. c. 164, 8§ 1B(d) gives the Department the authority to authorize an

dternate generation company or supplier to provide default service: “The department may authorize an
dternate generation company or supplier to provide default service, as described herein, if such
dternate serviceisin the public interest.” G.L. c. 164, § 1B(d). Where the language of a datuteis
dlear, the Department must give effect to its plain and ordinary meaning.*® The language of § 1B(d) is

perfectly clear: acompany other than the tility can provide default service'’

2. An Alternate Default Service Provider May Provide the Same Retail Services
that the Utility Provides When Acting as the Default Service Provider.

Sdlecting non-utility retailersto act as dternate default service providerswill not hp the retall
market develop in Massachusettsif they are only alowed to provide generation service. That is, in
essence, the system that isin place now. The utility provides dl retail services and non-utility
wholesders supply the eectrons. A plan that keeps this system in place and nominaly re-casts the
wholesde suppliers as “retalers’ will do nothing to bring the benefits of competition to Massachusetts
consumers. Fortunately, the satute dlows an dternate default service provider to provide any or dl of
the services provided by the utility, including retall services such as hilling and information services.

Thisis dear from the Act's definition of “default service” “Default service” is defined as
“dectricity services provided to” certain retall customers (including, “dl cusomers’ not receiving

generation from a competitive supplier after the standard offer term expires). G.L.c. 164,81

1 Town of Milford, 434 Mass. 754, 756, quoting Massachusetts Broken Stone Co. v. Weston, 430 Mass. 637,
640 (2000).
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(definitions). “Electric service’ is defined as the “provision of generaion, transmission, distribution or
ancillary sarvices” G.L. c. 164, 8 1 (definitions). Thus, a company that provides “default service’ may
provide any or al of “generation, transmission, digtribution, or ancillary services”*®

The context of § 1B(d) aso supports the interpretation that an aternate default service provider
can provide retail services other than generation. The Statute requires that the utility procure default
service through comptitive bidding, and that “[a]ny department-approved provider of service, including
an dfiliate of adigribution company, shdl be eigible to participate in the competitive bidding process.”
Thus, when default service is provided by a digtribution company, the utility provides dl of the retall
services, and a non-utility entity provides the commodity generation service. If the “dternate generation
provider” could provide nothing other than commodity generation service, the arrangement would be no
different than when the distribution company provides default service. Thisinterpretation would render
the “dternate generation provider” language in § 1B(d) superfluous. See, supra, n.9.*°

Moreover, the provisons of the Act that have otherwise limited the Department’ s authority to

act inthe areaof certain retall services, like billing, do not preclude the Department from authorizing an

o At the July 23 public hearing and technical conference, one utility also suggested a plan in which the

Department would use its authority under § 1B(d) to designate non-utility default service providers.

18 A reading of the statute that allows the various definitions to accommodate a market structure in which
retailers provide more than generation is also sensible given the options for further market devel opment
contemplated by the Act. Asdiscussed in Section IV.B.1.b., above, the Department has the authority to unbundle
other retail services and open them to competition, and was prevented from doing so in the case of billing and
information services only by Section 312 of the Act. Section 312 itself, however, recognizes that the prohibition
against unbundling MBIS may only have been temporary; had the Department recommended this action to the
Legislature, some or all of those services might be open to competition now. It seemsunlikely that the Legislature
would have drafted the basic definitionsin the Act to accommodate only the possibly temporary suspension of the
Department’ s broad authority to open services to competition.

© The Department’ s regul ations implementing the Act also support the interpretation that default service can
include service components other than commaodity generation. In 220 CMR 11.02, the Department does not define
“Default Service,” but rather “ Default Generation Service.” If the term “Default Service could only mean generation
service, the Department’ s use of the term “ Default Generation Service” would be rendered aredundancy.” The
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dternate generation company or supplier from providing retail-related services. As discussed above,
Section 312 of the Restructuring Act restricted the Department’ s authority to order the “unbundling and
creation of retall competition” for MBIS. When provided by an dternate default service provider,
however, billing and information services would be neither unbundled nor opened to retaill competition.
They would remain part of abundled default service that could be offered only by a Department-
designated dternate default service provider, not by competitors at large.

Further, Section 1D’ s requirement that distribution companies “ creste and send” billsin either
the utility single bill or dud bill formats does not preclude thisresult. Section 1B(d) states that an
dternate generation company or supplier can “provide default service, as described herein” (emphaess
added). Asdiscussed above, the default service “described herein” is best understood as a bundled
sarvice, including billing and information services, and areading of 81D that would conflict with this
interpretation sets up an unnecessary conflict between §1B(d) and 81D. This conflict can be avoided
by interpreting 81D asthe plain language indicates: the two-bill option applies only when it isthe
distribution company that “ crestes and sends hills to retall customers” not in the narrow circumstances
in which the Department designates an dternate generation company or supplier to provide those
services pursuant to 81B(d). It isabasic canon of statutory interpretation that “ genera statutory

120

language must yidld to that which is more specific.

Department, cognizant of the Act’ s broader definition of “default service” that includes “€electrical services”
generally, chose to define only one component of default service, namely “ default generation service.”

» TBI, Inc. v. Board of Health of North Andover, 431 Mass. 9, 18 (2000), quoting Risk Mgt. Foundation of
Harvard Med. Inst. v. Commissioner of Insurance, 407 Mass. 498, 505 (1990).
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3. The Statute Allows the Department to Accommodate Several Varieties of
Alternate Default Service Providers.

Generd Laws c. 164, § 1B(d) does not prescribe a sngle means by which dternate default
sarvice must be provided. Further, the statute allows, but does not require, dternate default service
providers to provide the full range of retall services dong with generation, as utilitiesdo now. This
gatutory scheme gives the Department the flexibility to accommodate severd versons of dternate
default service. For example, the Department could entertain petitions from prospective dternate
default service providers, which could range from full-service retallers like TXU, who would be
interested in providing directly dl retail services, to more specidized companiesinterested in providing
some subset of those sarvices. Thefiling of utility tariffs for these various services, as described in
Section |V.B. above, would facilitate such arange of dternative proposas®

Whatever the arrangement, however, any dternate default service proposa must be shown to
be “in the public interest.”? The public interest requirement will congtrain both suppliers and utilities
from proposing dternate default service arrangements that do not provide the benefits of competition to
Massachusetts consumers, or that try to provide those benefits by raising prices beyond what customers
would otherwise pay. For that reason, TXU recommends that the Department only consider “dternate

default service provider” arrangements after it has examined and unbundled the utilities costs to provide

2 The Department could also conduct aretail auction that would allow retail “ alternate default service

providers’ to completely replace distribution companies as default service providers. Thisoption isdiscussed in
greater detail in the Initial Comments of the Competitive Retail Suppliers. TXU supports the concept of such an
auction, but only if it is accompanied by the rate unbundling and structural reforms recommended above.

z While the Department has not yet had the opportunity to apply the public interest standard in the alternate

default service context, TXU suggests that the Department consider, at a minimum, such a proposalsimpact on
prices, quality of service, and competition. See, e.g., NIPSCO-Bay State Acquisition, D.T.E. 98-31 (1998), &t 10;
Eastern-Essex Acquisition, D.T.E. 98-128 (1999), at 8-9.
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retail services, as described in Section 1V.B.1. In that way, the Department can ensure that the costs of
any retail services provided by the dternate default service provider are removed from digtribution rates

S0 that customers do not pay twice for those services.

D. The Department Should Re ect Proposals that Will Raise Retail Prices and Bring No
Benefits of Competition to Consumers.

Admittedly, TXU’s proposds are designed toward introducing aviable retail option to dll
customers by 2004 in preparation for the end of the standard offer trangtion period in early 2005. That
leaves open the question of what the Department should do regarding default service in the short-run
before cost unbundling is complete. Quite Smply, we suggest that the Department make no change to
default service. Default service, as currently arranged, does an excdlent job of providing customersthe
benefits of a competitive wholesde market. Asmost commentators at the public hearing agreed,
restructuring has led to a highly competitive wholesale market with severd vigorous competitors who
have provided default generation service to the distribution companies.

At the public hearing and technical conference, the Department heard severd proposals that
purported to change default service with the god of introducing retall competition into the mass markets
in time for the expiration of standard offer service. As described to date, these proposas would not
accomplishthisgod. Rether, they would only raise prices and actudly serve to discourage potential
retail providers from entering the Massachusetts market. Such proposals should be entirely rejected.

One such proposd has asits key feature that the utility would “exit the retail market” by

transferring to retall suppliersthe utility’ s responsibility for procuring generation for default service. The
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flaw in this proposd is that the risk associated with procuring generation is the only thing that would be
given to the putative “retail” supplier. All retall services, including billing, customer service, and
collections, would continue to be provided by the utility acting as amonopoly. Thisissmply wholesale
supply dressed to look like retail service.

Only the utility would benefit in this scheme. Customers will see higher prices and both
wholesde and retail supplierswill be discouraged from participating in the market. The wholesale
supplierswho currently provide generation default service will be required to become licensed
comptitive suppliers and incur Sgnificant additional costs. For example, awholesde supplier currently
providing default service generation to the utility has little concern regarding bad debt (Snce it has only
one contract, and that is with the utility). Under the proposed new scheme, the supplier taking on
default service load would have to account for the bad debt associated with having contracts directly
with retal customers rather than one contract with the utility. In this arrangement, the utility would have
passed its bad debt costs on to the “retail” default service providers but, as we know from D.T.E. 99-
60-A, those codts are currently embedded in ditribution rates. Thus, default service customers would
pay twice for the costs of bad debt associated with the service.

The scheme would aso require the default service provider to pay for the costs of EDI in
switching customers and exchanging other information with the utility. In the current default service
system, in which the utility is default service supplier of record, any such costs incurred by the utility are,
again, embedded in digtribution rates. Default service providers would aso have to provide additiona
customer sarvice functions, that, again, are duplicative of those included in digtribution rates. All these

additiond costs will inevitably be reflected in higher default service prices.

37
516168 1



Other than potentid benefitsto utility shareholders from mitigating future risks associated with
wholesale procurement, plans of this type are lose/lose propositions to both consumers and
competitors. As demongtrated above, consumers will be paying higher prices for default service and
receiving no additiona benefits other than duplicative retail servicesthey are dready paying for in
digribution rates.

Wholesde suppliers, who are active participants in the default generation market, may decide to
withdraw from the Massachusetts market rather than assume the risks and respongbilities of aretall
provider. Retall providers, like TXU, will not find this market structure attractive because it will not be
sugtainable over the long run. It will result in higher prices for customers and no meaningful customer

contact for the retail providers. A viable retail market cannot be built on such a shaky foundation.
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CONCLUSION

TXU isgreetly encouraged by the leadership the Department has shown in taking on the
chdlenging issues st forth in the Order. Having gone through an extensive restructuring processin
Texas, making the trangtion from an integrated utility to a structurally-separated retail supplier, TXU can
attest that there are no easy answers to the questions the Department has posed, and we suggest none.
In fact, the rate unbundling TXU recommends is a time-consuming and difficult undertaking. But TXU
believes srongly that the Department will agree that this is the only way to bring the benefits of true
competition to the Massachusetts retail market, and that there is no timeto lose in tarting to work
toward that goal. Without atrue retail service for retailers to compete againgt, true competition and the

benefits it can bring to consumers will not be redized.

John A. DeTore
Christopher H. Kallaher
Rubin and Rudman LLP
50 Rowes Wharf
Boston, MA 02110
(617) 330-7213
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